Agenda Item:

Discuss and Consider Recommending Guidelines to the Trustees for Consideration to
Re-establish a program for third parties to operate under the U.S. Army Corps of
Engineers Beach Maintenance Permit SWG-2014-00448

Background: In March of 2017 two and half years after submitting an “after the fact” permit
application, the Park Board was awarded an US Corps of Army Engineers permit to operate heavy
equipment in federal waters for the purpose of removing seaweed. The impetus to obtain this
necessary permit was twofold; increasing pressure by local environmental groups and a Statewide effort
by regulatory agencies to bring all municipalities working in the coastal zone into compliance with
federal requirements. The discussion regarding the required beach cleaning permit has been a topic
between the USACE, Park Board and other local governmental entities dating back to the late 1990s.
What brought the issue to the forefront, however, was the “summer of seaweed”.
The massive rafts of seaweed that landed on our shoreline during the summer of 2014 brought with
them very special visitors, baby green turtles. These young turtles floated ashore atop clusters of
Sargassum and as the waves of seaweed continued to roll in, they became entrapped in the mounds of
organic material and some even perished. Given the stringent coastal zone management practices the
Park Board has implemented over the past several years, including turtle monitors when heavy
equipment is being used, regular staff training and new equipment, the Park Board was not responsible
for any fatalities. However, the phenomena of the arriving turtles combined with the use of heavy
equipment in sensitive coastal environments caused concern for local environmental groups who
reached out to the USACE. The USACE serves as the coordinating body for seven (7) regulatory agencies
whose authority includes the coastal zone and a letter of ‘non-compliance’ was sent to the Park Board
notifying us officially that we were in direct violation of the Clean Water Act. This started a formal
investigation which resulted in the Park Board having to ‘cease and desist’ any further relocation of
seaweed until such time as the permit was authorized. Fortunately, the following two summers did not
require the deployment of heavy equipment for seaweed relocation, which ultimately regulated the
item to a ‘back burner’ and stopped the process of identifying and enforcing compliance for other
organizations along the coast.
In recognition that the Park Board was the only local entity with authority to relocate seaweed along the
coast, the Beach Maintenance Advisory Committee suggested allowing 3rd parties to work under its
authority in a way others could also utilize the permit - under the specific terms and special conditions
established by the permit. This discussion resulted in a well thought out solution for the summers of
2017 and 2018. Ultimately this program was not compatible with the current level of services requested
by homeowner associations and condominiums who wanted regular grooming services.
Other concerns with the initial program included; confusion surrounding jurisdiction, 10% threshold
triggers, role of Turtle Island Restoration Network and Park Board liability for 3rd party actions.
Staff Recommendation: For 2019 summer season Park Board Staff and BMAC propose the following
alternative for consideration.

Terms and Conditions:
•

DEFINITION OF SELF PROVIDER AND THEIR AUTHORITY TO ENTER INTO SUCH AN AGREEMENT
•
The Self Provider is an entity that oversees the management of a given area such as
an HOA, POA or Management Company.
•
The Self Provider is understood to be 1) provide its own mechanized seaweed
relocation or 2) contract with a 3rd party to provide seaweed relocation service

•

ALLOWABLE EQUIPMENT
•
No heavy equipment such as road graders/maintainers, skid steer and others or
requiring a CDL will be allowed
•
Allowed equipment will be all mechanized sand sifting machines
▪ Any equipment used must be well maintained and not contribute any unusual
amounts of polluting material (e.g., oils, smokey exhaust, etc.) to the beaches or
the atmosphere.
•
Disturbing the sand more than 2” is not allowed.
▪ Equipment used will need to be governed to appropriate depth.
•
For heavy inundation scenarios properties should work with the Park Board and
register in the Extreme Inundation Contingency program.

•

FREQUENCY & TIMING OF ACTIVITIES
No mechanized removal of seaweed can take place unless the 10% threshold has
been met. (Exhibit 1)
•
Work must take place between the hours of:
▪ Weekends (Fri- Sun) or Holidays 8 AM – 12 PM
▪ Weekdays (Mon-Thurs) 8 AM- 5 PM

•

SELF PROVIDER RESPONSIBILITIES
•
ALL ACTIVITIES CONDUCTED AND UNDERTAKEN BY THE SELF PROVIDER THROUGH
THIS PROGRAM SHALL AT ALL TIMES BE IN COMPLIANCE WITH GALVESTON PARK
BOARD OF TRUSTEES U.S. ARMY CORP OF ENGINEERS (USACE) PERMIT #SWG-201400448. (Exhibit 2)
•
Irregularities and departures from the authorized actions included in USACE permit
#SWG- 2014-00448. Noted irregularities could result in the termination of any
existing agreement or require additional mitigation actions.
•
Self-Provider will operate safely at all times and will allow their work to be inspected
by Park Board, City of Galveston, their authorized representatives, and other
regulatory agency representatives.
•
Self-Provider agrees, in the performance of the agreement, to comply with all
federal, state, municipal, and local laws, ordinances, codes and governing
regulations, and to pay all costs and expenses required, including any by law.
•
Before the season commences, Self Provider will submit a copy of the service
contractors’ contract or a statement indicating that the Self Provider will
understand all work direction. A list of the equipment that the Self Provider intends
to utilize during the season. Should any other equipment other than that initially
indicated be added during the course of the season, Self Provider will notify the Park
Board of that additional equipment before utilizing it.

•

•
•

•

•
•

•

•

Self-Provider agrees to notify Park Board’s authorized Representative of all
accidents which may occur to persons or property and shall provide to Park Board’s
authorized Representative a copy of all accident reports. All accident reports shall
be signed by Self Provider and provided to Park Board within 24 hours of the
occurrence.
Self-Provider shall not assign the Agreement or sublet the whole or any part of the
work to be performed under the agreement.
Self-Provider agrees to maintain an adequate force of trained and experienced
workers and the necessary materials, supplies, and equipment to meet the
requirements of the Permit and Park Board requirements. Self-Provider agrees to
obtain the necessary workforce at no cost to Park Board. If Self Provider does not
meet the requirements and does not comply, in Park Board’s sole discretion, the
Agreement can be terminated.
Self-Provider shall monitor and maintain the quality of work performed to ensure
compliance with Park Board USACE Permit #SWG-2014-00448. Work performed by
Self Provider deemed not to comply shall be immediately corrected by Self Provider.
Self-Provider shall also make any required corrective actions at their own cost, as
designated by Park Board, City of Galveston, the Texas General Land Office, and/or
the U.S. Army Corp of Engineers. If the work is not in compliance or is not
immediately corrected, the agreement will be terminated.
Self-Provider must provide either a Resolution from the HOA to the satisfaction of
the Park Board.
Self-Provider shall be issued a copy(s) of the Permit, to be displayed on equipment
when conducting work. No copies can be made of the Permit and in the event the
contract is terminated the Self Provider will return all copy(s) of permit within 5
days of notice.
Self-Provider agrees to adhere to the Federal Occupational Safety & Health Act,
state and local safety regulations, and any Park Board or City safety and health
requirements in order to avoid injury or damage to persons or property. SelfProvider agrees that it is directly responsible for any and all damage to persons and
property resulting from failure to do so.

DUTIES OF SELF PROVIDER
Prior to taking equipment out for use, Self Provider will:
•

•
•
•

Send an email with photographic evidence of the 10% threshold being exceed 24
hours prior commencing work to:
▪ Turtle Island Research Network (TIRN) Joanie Steinhaus <joanie@tirn.net>
▪ Beach Cleaning Department with work area and scheduled time for work to take
place czmadmin@galvestonparkboard.org
Confirm and document that a trained Wildlife Monitor (WM) is available to monitor
areas.
Ensure that equipment has the appropriate permit displayed in a visible area.
Complete USACE checklist documenting all of the above. (Exhibit 3)

Self-Provider and its staff will ensure at their own expense:

•
•
•

•
•
•

WM must patrol any area for any signs of protected species.
Wildlife Monitor Form (WMF) must be completed at this time by WM (Exhibit 3A)
WM must remain in work area and with equipment at all times while operating. If
not present at all times and with the equipment, this will constitute a noncompliance action.
Seaweed wrack must remain. (Minimum 2 feet wide.)
If a protected species is present or enters the work area, the WM will alert the
equipment operators to cease work and leave area immediately.
The appropriate agency will be contacted. Work can resume when the appropriate
agency has responded and given the all clear to continue work.

Following completion of work:
•
•

•

WMF and the checklist must be scanned and stored for record keeping in Self
Provider’s records.
Self-Provider must email scanned copies of completed WMF and USACE checklist to
Beach Cleaning Department for record keeping within 24 hours of completing work.
All forms must be legible for record keeping.

TERMINATION
•
The agreement is subject to immediate termination by the Park Board. The right to
terminate by Park Board is in its sole discretion and is not subject to dispute by Self
Provider.
•
If Self Provider fails to make payment for the Surface Area fee or pay for any
required mitigation costs, the agreement is subject to immediate termination.
•
If any of the duties as set out in paragraphs above are not followed, as determined
in Park Board’s sole discretion, the agreement is subject to immediate termination.
•
If Self Provider fails to maintain an adequate force of trained and experienced
workers and materials, as determined in Park Board’s sole discretion, then the
agreement is subject to immediate termination.
•
If Self Provider fails to maintain the required insurance as set out above, or if the
insurance is allowed to lapse, the agreement is subject to immediate termination.
•
If Self Provider operates outside any Park Board authorized area while displaying of
Permit the agreement is subject to immediate termination.
•
If Park Board in its sole discretion, determines that the quality of work is not in
compliance with Permit #SWG-2014-00448, the work must be corrected
immediately. If the work is completed by Park Board because Self Provider fails to
do so, Self Provider will immediately reimburse Park Board for its costs. If it does
not reimburse Park Board within 3 days of receipt of the invoice, the agreement will
terminate.
•
All decisions of Park Board to terminate the agreement are final and not subject to
dispute. Park Board will notify Self Provider of the termination and Self Provider will
cease operations immediately. Self-Provider agrees and understands that it has no
damages for the termination of the agreement. Self-Provider waives and releases
any claims for damages if the agreement is terminated for any reason including
termination for no reason at all. Self-Provider understands and acknowledges that
to be allowed to operate under Permit #SWG-2014-00448 is a privilege and can be

lost at any time. SELF PROVIDER UNDERSTANDS AND ACKNOWLEDGES THAT PARK
BOARD WILL NOT ALLOW IMPROPER ACTIONS TO JEOPARDIZE THIS PERMIT.
•

INCIDENTAL TAKE STATEMENT AND DEFINITION:
•

Section 9 of the Act and federal regulation pursuant to section 4(d) of the Act
prohibit the take of endangered and threatened species, respectively, without
special exemption. Take is defined as to harass, harm, pursue, hunt, shoot, wound,
kill, trap, capture or collect, or to attempt to engage in any such conduct. Harm is
further defined by the Service to include significant habitat modification or
degradation that results in death or injury to listed species by significantly impairing
essential behavioral patterns, including breeding, feeding, or sheltering. Harass is
defined by the Service as intentional or negligent actions that create the likelihood
of injury to listed species to such an extent as to significantly disrupt normal
behavior patterns which include, but are not limited to, breeding, feeding or
sheltering. Incidental take is defined as take that is incidental to, and not the
purpose of, the carrying out of an otherwise lawful activity. Under the terms of
section 7(b)(4) and section 7(o)(2), taking that is incidental to and not intended as
part of the agency action is not considered to be prohibited taking under the Act
provided that such taking is in compliance with the terms and conditions of this
incidental take statement.

•

COMPLIANCE
•
Any complaint of non-compliance registered by any regulatory agency, local
municipality, and environmental group affiliated with the authorization, oversight,
or implementation of the terms and conditions of the Permit will result in a
suspension of the agreement until a Park Board investigation can be conducted and
resolution sought by the Director of Operations in conjunction with the BMAC chair.
Results from the investigation could lead to the termination of the agreement and
Self Provider would no longer be authorized to work under Park Board’s Permit.
•
In the event of a written notification for the USACE regarding a non-compliance, the
Agreement will be immediately placed on suspension pending the results of the
USACE investigation. Results from the investigation could lead to the termination of
the Agreement and Self Provider would no longer be authorized to work under Park
Board’s Permit.
•
In the event of a complaint from the general public (HOA member or concerned
citizen), Self Provider will be notified and allowed 72 hours to respond. Suspension
of the Agreement will occur if Self Provider does not respond within the allotted
time. Results from the investigation could lead to the termination of the Agreement
and Self Provider would no longer be an authorized to work under Park Board’s
Permit.

•

INDEMNIFICATION
SELF PROVIDER AGREES TO INDEMNIFY AND HOLD HARMLESS PARK BOARD, AND THE
CITY OF GALVESTON, THEIR OFFICIALS, AGENTS, REPRESENTATIVES, AND EMPLOYEES

FROM AND AGAINST ALL CLAIMS, DAMAGES, LOSSES AND EXPENSES, INCLUDING BUT
NOT LIMITED TO ATTORNEYS' FEES, ARISING OUT OF OR RESULTING FROM THE
PERFORMANCE OR FAILURE IN PERFORMANCE OF THE SELF PROVIDER'S WORK UNDER
THE AGREEMENT WHICH CAUSES BODILY INJURY OR PROPERTY DAMAGE, IN WHOLE OR
IN PART, BY ANY NEGLIGENT OR RECKLESS ACT OR OMISSION OF SELF PROVIDER OR
ANYONE DIRECTLY OR INDIRECTLY EMPLOYED BY SELF PROVIDER, OR ANYONE FOR
WHOSE ACTS SELF PROVIDER MAY BE LIABLE, REGARDLESS OF WHETHER CAUSED IN
PART BY A PARTY INDEMNIFIED HEREUNDER. IN ANY CLAIM THAT MAY BE BROUGHT
AGAINST PARK BOARD OR CITY OF GALVESTON AND THEIR OFFICIALS, AGENTS OR
EMPLOYEES, BY ANY EMPLOYEE OF SELF PROVIDER, OR ANYONE DIRECTLY OR
INDIRECTLY EMPLOYED BY SELF PROVIDER, OR ANYONE FOR WHOSE ACTS THEY MAY BE
LIABLE, THE INDEMNIFICATION UNDER THIS PARAGRAPH SHALL NOT BE LIMITED IN ANY
WAY BY ANY LIMITATION ON THE AMOUNT OR TYPE OF DAMAGES, COMPENSATION,
OR BENEFITS PAYABLE BY OR FOR SELF PROVIDER UNDER WORKER'S COMPENSATION
ACTS, DISABILITY BENEFIT ACTS, OR OTHER EMPLOYEE BENEFIT ACTS.
•

INSURANCE REQUIREMENTS
Self-Provider shall obtain and thereafter continuously maintain in full force and effect,
commercial general liability insurance, including bodily injury, property damage, and
contractual liability with combined single limits of $2,000,000. In addition to $2,000,000
general liability insurance, Self Provider will obtain, in the sole discretion of Park Board
either (1) $1,000,000 in professional liability insurance, or (2) performance bond. Such
insurance must be issued by a casualty company authorized to do business in the State
of Texas, and in a standard form approved by the Board of Insurance Commissioners of
the State of Texas, with coverage provisions insuring the public from loss or damage
that may arise to any person or property by reason of services rendered by Self
Provider. Insurance shall be placed with insurers having an A.M. Best's rating of no less
than ‘A’. Park Board and the City of Galveston shall be named as an additional insured
on the commercial general liability insurance policy and the professional liability policy,
or performance bond. Certificates of Insurance, fully executed by a licensed
representative of the insurance company written or countersigned by an authorized
Texas state agency, shall be filed with Park Board Administrative Offices with submittal
of executed Agreement. Self-Provider shall not commence work under the agreement
until it has obtained all insurance required and provided written proof. Proof of
renewal/replacement coverage shall be provided upon expiration, termination, or
cancellation of any policy. The insurance shall not be cancelled, permitted to expire, or
change without thirty (30) days prior written notice to Park Board. Insurance required
under the agreement shall be maintained in full force and effect during the life of this
contract. If Self Provider obtains insurance on a claims-made basis rather than on an
occurrence basis, it shall purchase, at the termination of this contract, and provide proof
thereof, tail coverage for the period of Park Board's relationship with Self Provider and
such tail coverage must be in the minimum amounts set forth above.

Cost Considerations
BMAC considered two alternatives at the June 21st meeting this included the straight cost of the permit
but also discussed the inclusion of the cost for a compliance position to assist with administering the
program.
The approved framework establishes 1.) a one-time registration fee for the homeowner association and
2.) a one-time fee of $0.42 multiplied by the linear foot length of the area to be cleaned.
So, for example, a homeowner association that is responsible to clean 1,000 linear feet and owns and
operates their own equipment would pay $250.00 registration fee plus $420.00 for the beachfront area
to be cleaned for the season.
Other previously considered alternatives includes the recruitment of an environmental Quality Control
Officer who could support seaweed relocation services, concessionaire services and guide
environmental education outreach to local stakeholders.
Costs for an Environmental Quality Control Officer:
Park Board Program Staffing
The Park Board estimates a full-time position will be required to staff the program to ensure
compliance with existing regulatory and Best Practice guidelines. There is a potential that personnel
costs could be shared with another division, with this position having a dual purpose. However, the
final placement and alignment of this position/program is undetermined at this time.

Estimated Coastal Zone Stewardship Coordinator:
(Includes first year startup costs)
Coastal Zone 50%
Vendor Program 50%

$58,500.00
$27,750.00
$27,750.00

Total Linear Footage (LF)
Participation Levels
LF on
Current Rate
0.42 $

30%
30,933
12,992

$

40%
41,244
17,323 $

103,111
50%
51,556
21,653 $

PB Permi t Cos t+
PB Permi t Cos t/
50% Compl i a nce/
Actua l LF from 2018
Actua l LF from 2018

$
$

2018 Actual LF

100,000 $
$

$ 100,000
33,060
$
3.02
5
$
0.60

70%
72,178
30,315

PB Permi t Cos t +
100%
Compl i a nce/
Actua l LF from
2018

100,000 $
27,750 $

$ 127,750
33,060
$
3.86
5
$
0.77

60%
61,867
25,984 $

100,000
55,500

$ 155,500
33,060
$
4.70
5
$
0.94
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Exhibit 1: Procedures for Determining 10% Threshold

DRAFT PENDING USACE PROTOCOL FOR 10% DETERMINATION
DRAFT PENDING USACE PROTOCOL FOR 10% DETERMINATION
Measuring vegetation in quadrats:
To make measurements per area, you must somehow delineate areas. The simplest way to
delineate an area is with a quadrat frame. You then take your measurements within this quadrat.
Measurements from multiple quadrats properly distributed through the community will allow
you to extrapolate from your quadrat’s measurements to the whole community.

Measuring cover in quadrats:
The most common measure of plant abundance is cover. Remember that cover is the proportion
of the ground obscured by a species’ above ground leaves and stems. Cover is popular because it
can be measured quickly yet it reflects a plant's structural importance.
The most common way to measure cover is the visual estimation method. Visual estimation is
popular because it is fast, requires no specialized equipment, and can be adapted to plants of
various growth forms. A disadvantage of visual estimation is its subjectivity, making it hard to
maintain consistent and accurate measurements.
Making and using quadrats:
Size and shape: There are no "rules" dictating quadrat size and shape. But using the wrong size
or shape will drive you to distraction! The key is to pick a quadrat size and shape that is efficient
to use in the field, producing the most information with moderate effort.
Quadrat size: There is no perfect way to pick the best quadrat size. Some texts suggest quadrat
sizes for different types of vegetation. But it is better if you understand the issues behind these
recommendations, so you can make the right decisions about quadrat size for your own studies.
Quadrat sizes suggested by Cain and Castro (1959) for sampling different life forms
(after Barbour et al. 1998)
Life form

Mosses

Low
herbs

Tall herbs or
low shrubs

Tall
shrubs

Trees

Exhibit 1: Procedures for Determining 10% Threshold

DRAFT PENDING USACE PROTOCOL FOR 10% DETERMINATION
Quadrat area (m2)

0.01-0.1

1-2

4

16

100

What area is considered when estimating the 10% threshold:
The upper limit of the Corps or federal jurisdiction is the seaward 3ft contour on the beach and
the lower limit for this permit is the approximate mean high tide line. The Corps jurisdiction
continues out into the Gulf of Mexico, but our permit work area lower limit is the MHT.
Not based on wet or dry beach, but the permit is based in surveyed elevations and the limits of
jurisdiction are determined by the Corps.

Exhibit 3 - USACE Checklist

Exhibit 4 - WILDLIFE MONITORING PROGRAM CHECKLIST
Objective: Report sightings of protected species- plover, red knot, and various species of sea turtles (dead or alive),
hatchlings, tracks, eggs or nests seen on Galveston Island beaches.
DO NOT DISTURB OR TOUCH A TURTLE, PLOVER OR RED KNOT.
Date:

Start Time:_______ am/pm Finish Time:_______ am/pm

Weather:  Sunny  Fair  Partly Cloudy  Cloudy  Windy  Calm  Rain
Reach of Beach Monitored:
Observations:
 Plover;
 Not Present in area  Foraging  Sitting on Nest  Nest only
 Red Knot;
 Not Present in area  Foraging  Sitting on Nest  Nest only
 Any Species of Injured Birds  Not Present in area  Foraging  Sitting on Nest  Nest only
 For PLOVER/Red Knot Call U.S. Fish and Wildlife Service (281) 286-8282 to report Plover Activity, for
instructions; await arrival of officials
 Sea Turtle; Species common name(s):
 Leaving Water  Entering Water  Laying Eggs  Dead on Beach
 Metal Flipper Tag Identification: ___________________ (Letters and/or Numbers);
 Take Photographs, Call 1-866-TURTLE5 (1-866-887-8535) for Instructions,
 Await Arrival of Officials.
 Living Tissue Tag (White Mark on one Scute of Shell); Take Photographs,
 Call 1-866-TURTLE5 (1-866-887-8535) for Instructions, Await Arrival of Officials.
 If Laying Eggs; Turtle is Facing
 North
 South
 East
 Mark Nest, Call 1-866-TURTLE5 (1-866-887-8535) for Instructions,
 Take Photographs, Time/clock Laying Event, Await Arrival of Officials.

 West,

 Hatchlings; Take Photographs, Call 1-866-TURTLE5 (1-866-887-8535) for instructions
 Await Arrival of Officials, Guard Against Predators.
 Tracks; Measure Width: ____________________________, Take Photographs,
 Call 1-866-TURTLE5 (1-866-887-8535) for Instructions, Await Arrival of Officials.
 Eggs/Nest; Mark Nest, Call 1-866-TURTLE5 (1-866-887-8535) for Instructions,
 Take Photographs, Await Arrival of Officials.
 Stranded Marine Mammals if observed call Texas Marine Mammal Stranding Network at
 1-800-9MAMMAL (1-800-962-6625) for instructions.
 No Sightings; None of the Above.
Additional Comments:

Special Note: All sea turtles and plovers are protected by law as threatened or endangered species. No one, unless
permitted, can remove eggs, handle turtles, or disturb species. Otherwise, one may be liable to fines up to $20,000 and
sentencing.
Other:
Monitor Name:

Telephone:
Please Print Clearly

(Area Code) and Phone Number

Fill out Monitoring Checklist form completely if a listed species is observed or an injured animal found.

