Agenda Item: Discuss and Consider Award of Contract to Kokomo Sno Co for Frozen Novelties
in Area 5 (19™ to 21°") in the amount of $5850.

Background:

Staff was approached by Kokomo Sno Co to offer frozen novelties in Area 5. This area currently
only offers umbrellas and chairs and by adding a frozen novelty vendor this will provide a new
service to the beach goers. With the beach renourishment widening this area, there will be
plenty of room for the both vendors. The vendor will provide a frozen novelty service with the
option of selling cokes, candy and packaged snacks. The vendor will be required to obtain a
health permit and provide proof once it has been received.

Staff Recommendation:
Staff is requesting approval to award the contract to Kokomo Sno Co for Area 5 (19th to 21%).

The agreement will be a 2 year agreement in the amount of $5850.00. Area 5 is a Tier Il park
and the base rate is $5850.00

Funding Source (if a budgetary item):



CONCESSION AGREEMENT WITH AMY SIMONEAUX
D/B/A KOKOMO SNO CO. AT AREA 5 (19" -21st)

THE STATE OF TEXAS

COUNTY OF GALVESTON

ol ocivoe

THIS AGREEMENT made and entered into effective March 29, 2017, by and between
the Park Board of Trustees of the City of Galveston ("Park Board") and Amy Simoneaux d/b/a
Kokomo Sno Co. (Concessionaire").

WHEREAS, the City of Galveston ("City") has leased a portion of the beach south of the
Seawall between 10th Street and 69th Street ("New Beach") from the State of Texas under a
surface lease ("Surface Lease"); and

WHEREAS, the City has turned over the management and control of the New Beach to
Park Board, subject to the terms of such Surface Lease;

WHEREAS, the Surface Lease is on a month to month lease;

WHEREAS, Concessionaire has a desire to enter into such Concession Agreement with
the Park Board in Areas 5 (19" to 21*);

NOW THEREFORE, Park Board does agree as follows:

1. Term. The Term of this Agreement will commence on March 29, 2017, and will
terminate on March 29, 2019, unless sooner terminated under the provisions herein.
Concessionaire may request an additional two (2) year term. This additional term is contingent
on the approval of Park Board and subject to any additional terms and conditions. There is no
guarantee that an additional term of two (2) years will be given.

2. Concession Fee. Concessionaire agrees, on a yearly basis, to pay Park Board the
amount of $5,850, in three installments. The first payment of $1,950 is due at signing and a
payment of $1,950 is due the first of each May and July, 2017. The payment of $5,850 is due
each year, in three payments of $1,950 on March 29, and $1,950 on May 1 and July 1, 2018.

3. Laws & Restrictions. Concessionaire shall, in connection with any current or
future improvements, use or maintenance of the premises and all activities associated therewith,
strictly comply with all applicable laws, rules, ordinances, restrictions, and regulations.
Concessionaire shall secure and maintain all permits and licenses required for its activities at its
own expense, including, without limitation, a vendor permit from the City, if applicable. No
non-moveable structure may be constructed or allowed on the premises.



4. Scope and Use. Concessionaire has a non-exclusive right to sell ice cream, snow
cones, soft drinks, bottled water and prepackaged snacks. No glass containers will be allowed on
or about the premises. All city codes must be complied with and all needed permits obtained
prior to the sale or lease. This is a non-exclusive use.

A. Concessionaire must operate the vending trailer in a safe manner. Park Board
reserves the right, and Concessionaire agrees, to limit and/or restrict vending operations at any
beachfront locations.

B. No other use under this concession agreement shall be permitted, other than the
rights herein specifically granted, unless consent to such use is obtained, in writing, from Park
Board's authorized representative.

C. No portion of the concession premises is being leased to Concessionaire.
Concessionaire is a licensee and not a leasee of the concession premises, and the right of
Concessionaire to occupy the concession premises shall continue only so long as all of the terms
of this Agreement are strictly and promptly complied with by Concessionaire.

D. Park Board retains the right to award other concession agreements, licenses, or
permits to other parties, and to make any and all improvements it deems necessary to the
premises during the term of this Agreement. This Agreement is non-exclusive. There may be
other vendors that sell the same or similar products. Also Park Board may have marketing
agreements which allow for the free handout of items that may be the same or similar as the
products sold by Concessionaire.

5. Taxes. Any and all taxes which may be lawfully imposed upon the property or
business of Concessionaire on the premises shall be paid promptly by Concessionaire.
Concessionaire shall furnish Park Board with receipts and any other verification requested by
Park Board.

6. No Assignment. The Concessionaire shall not mortgage, pledge, hypothecate,
transfer or assign this Agreement or any privileges hereunder, or any interest whatsoever in
connection with this Agreement.

7. Park Board Rules. The use and occupation of the premises shall be subject to
any and all rules and regulations as may be prescribed by Park Board from time to time.
Violation of any rule or regulation of Park Board, after a notice and a ten-day (10) opportunity to
cure, is grounds for termination.

8. Right of Re-Entry. The right is hereby reserved to Park Board, the City, and to
the state of Texas, their officers, agents, and employees to enter upon the said premises at any
time for inspection or for any governmental purpose, to remove therefrom persons, equipment,
fixtures, goods, debris, improvements, or other material required or necessary for any official
purpose, and Concessionaire shall have no claim for damages of any character on account
thereof against Park Board, the City, or the state of Texas, or any officer, agent, or employee
thereof.
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9. Exoneration. Park Board and the City, and their officers, agents, and employees
shall not be responsible to Concessionaire or any other person for: (1) damages to property or
injuries to persons which may arise from the incident to the use or occupation of the said
premises by Concessionaire; (2) damages to the property of Concessionaire; (3) injuries to the
person of Concessionaire's officers, agents, servants, or employees, or any other persons who
may be on said premises at their invitation or the invitation of any one of them, and
Concessionaire shall hold Park Board and the City harmless from any and all such claims, even
though such claims may be caused or alleged to be caused in whole or in part by the negligence
of Park Board, the City, or its respective officers, agents, or employees.

10.  Notice. Any notice hereunder shall be deemed to have been duly given if and
when enclosed in a properly sealed envelope, or wrapper, addressed and deposited postage pre-
paid in a post office or branch post office regularly maintained by the United States Government,
to the following addresses:

Concessionaire: Amy Simoneaux d/b/a Kokomo Sno Co.
Address: 4101 Hunter Creek Drive
College Station, Texas 77845
Telephone: 979.473.9384
Cell:
Email:
Park Board: Park Board of Trustees of City of Galveston, Texas

Attention: Ms. Kelly de Schaun
Executive Director

Address: 601 Tremont
Galveston, Texas 77550
Telephone: 409.763.6564
Telefax: 409.762.8911
Email: kdeschaun@galvestonparkboard.org

Either party may notify the other of any change of address by written notice.
11. Termination.

A. This Agreement may be terminated by Park Board upon the happening of
any of the following events:

(1) Lapse in required insurance coverage by Concessionaire or failure by
Concessionaire to strictly comply with any provisions in this Agreement relating to insurance
coverage, allowing any unsafe or dangerous equipment or condition to exist, or by violation of
any applicable law, ordinance, rule, or regulation, which termination may be immediate and
without advance notice;
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(2) The commission by Concessionaire of any act of insolvency, the filing of
any voluntary or involuntary actions concerning Concessionaire under any state or federal
bankruptcy or other laws for the protection of debtors, an assignment by Concessionaire for the
benefit of creditors, or the appointment of a Receiver for Concessionaire or the business of
Concessionaire conducted on the premises.

(3) A breach by Concessionaire of any other terms or conditions of this
Agreement, provided that Concessionaire, subject to any express provision in this Agreement to
the contrary, shall first be entitled to ten (10) days written notice with the opportunity to cure the
default of any other such term or condition within such period, but provided further that
Concessionaire will be entitled to notice of default and an opportunity to cure only twice during
the term of this Agreement. Any such termination shall be without waiver of any cause of action
which may have theretofore accrued. Any waiver by Park Board shall not operate to modify this
Agreement, nor shall it in any manner prejudice any rights of Park Board regarding any future
violation of any term of this Agreement by Concessionaire, nor shall it constitute a waiver by
Park Board of its right to enforce all provisions of this Agreement.

4) Concessionaire is convicted of a felony or crime involving a moral
turpitude.

%) In the event that Park Board should lose the right to possession of the
premises for any reason, including but not limited to, easement, lease, condemnation, exercise of
power of eminent domain, failure to extend a license to use, reversion to prior owners, loss of
title or loss of license; or

(6) In the event that a storm or other natural force causes erosion of the beach
on the premises to the extent that it is no longer practical for Concessionaire to conduct the
activities permitted herein on the premises.

(7) The violation of any Park Board rule, after being given ten (10) days to
cure the violation.

(8) Upon ninety (90) day written notice, with or without cause.

B. This Agreement may be terminated by either party with thirty (30) days’ prior
written notice upon the happening of any of the following events:

(1) In the event that Park Board should lose the right to possession of the
premises for any reason, including but not limited to, easement, lease, condemnation, exercise of
power of eminent domain, failure to extend a license to use, reversion to prior owners, loss of
title or loss of license or loss of management; or

(2) In the event that a storm or other natural force causes erosion of the beach

on the premises to the extent that it is no longer practical for Concessionaire to conduct the
activities permitted herein on the premises.
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12.  Insurance. Throughout the term of this Agreement or any extensions thereof,
Concessionaire shall maintain insurance against public liability for injury to persons (including
death) or damage to property resulting from or arising out of, or alleged to have arisen from or
resulted from, the operations of Concessionaire in or about the premises. Such insurance policy
shall be in an amount not less than $1,000,000, combined single limit coverage, or such greater
amount as shall be from time to time required by Park Board, and shall name Park Board and the
City as an additional named under said policy, and said policy shall provide for thirty (30) days’
notice to Park Board prior to any cancellation or revision of said policy. Such policy shall be in
form and with an insurance carrier acceptable to the Executive Director or Park Board.
Concessionaire agrees that it will make no claim nor authorize any claim to be made against and
will provide waivers of subrogation from its insurers as to Park Board, its employees, servants,
or agents in connection with or as a result of fire, explosion, or other casualty injuring persons or
damaging the contents, equipment, furniture, or fixtures in or about the premises.
Concessionaire shall at all times provide Park Board with a current copy of all such insurance
policies, and with a current copy of certificates of insurance providing for thirty (30) days’ notice
prior to cancellation or revision as above provided.

13. INDEMNITY. CONCESSIONAIRE HEREUNDER AGREES TO FULLY
INDEMNIFY, DEFEND, AND HOLD HARMLESS PARK BOARD, THE CITY, AND
THEIR INDIVIDUAL TRUSTEES, COUNCIL MEMBERS, OFFICERS, AGENTS, AND
EMPLOYEES FROM ANY AND ALL EXPENSES, DAMAGES, CLAIMS OR CAUSES
OF ACTION THAT MAY ARISE IN CONNECTION WITH (A) CONCESSIONAIRE'S
FAILURE TO PERFORM ITS OBLIGATIONS HEREIN OR (B) CONCESSIONAIRE'S
USE AND OPERATION OF THE PREMISES, INCLUDING WITHOUT LIMITATION,
ATTORNEYS' FEES AND COSTS OF DEFENSE. THIS INDEMNITY AGREEMENT
IS INTENDED TO ENCOMPASS ANY AND ALL MANNER OF CLAIMS (WHETHER
FOR BODILY INJURY, DEATH, PROPERTY DAMAGE, FINES, OR CITATIONS FOR
VIOLATIONS OF ANY LAW, STATUTE, ORDER, OR REGULATION, OR
OTHERWISE), ARISING OUT OF ANY ACTIVITIES WHATSOEVER, INCLUDING
BUT NOT LIMITED TO, CLAIMS CAUSED BY THE NEGLIGENCE OF PARK
BOARD, THE CITY, AND THEIR INDIVIDUAL TRUSTEES, COUNCIL MEMBERS,
OFFICERS, AGENTS, AND EMPLOYEES. IT IS THE EXPRESS INTENTION OF THE
PARTIES HERETO THAT THE INDEMNITY PROVIDED FOR IN THIS
PARAGRAPH IS INTENDED BY CONCESSIONAIRE TO INDEMNIFY AND
PROTECT PARK BOARD, THE CITY, AND THEIR INDIVIDUAL TRUSTEES,
COUNCIL MEMBERS, OFFICERS, AGENTS, AND EMPLOYEES FROM THE
CONSEQUENCES OF PARK BOARD, THE CITY, AND THEIR INDIVIDUAL
TRUSTEES, COUNCIL MEMBERS, OFFICERS, AGENTS, AND EMPLOYEES,
WRONGFUL ACTS AND NEGLIGENCE, WHETHER OR NOT THE NEGLIGENCE IS
THE SOLE CAUSE OR CONCURRING CAUSE IN THE INJURY, DEATH, OR
DAMAGE. THE PROVISIONS OF THIS PARAGRAPH SHALL SURVIVE THE
TERMINATION OF THIS CONCESSION AGREEMENT FOR ANY REASON.

14.  Limits of Liability. Concessionaire agrees to look solely to Park Board for the
performance of its obligations under this Concession Agreement, and agrees that in no event is
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the City or the individual members of Park Board liable or responsible in any manner for this
Concession Agreement, nor for any breach thereof.

15.  Access and Signage. Concessionaire shall have reasonable access to the
premises over the property of Park Board by virtue of such avenues of ingress and egress, and at
such time as Park Board shall direct. Concessionaire shall have no rights, express or implied, in
any property belonging to or subject to the management of Park Board, other than the premises.
Concessionaire shall not in any manner restrict the public from free access to and use of the
beach and to the waters of the Gulf of Mexico, as required by the Texas Open Beaches Act.
Concessionaire, and its agents, employees, and vendors shall, in no way, interfere with, impede
or adversely affect any property, business or patrons of Park Board. All signage on the premises
or advertising the premises shall be subject to prior approval of the Executive Director of Park
Board. All signage must include Park Board’s logo, name, and telephone number, and shall
request that any problems be reported.

16. No Obstruction. Concessionaire shall not keep or display anything or otherwise
obstruct the beaches, roads, driveways, walkways, or area ways adjacent to the premises.

17.  Fire Protection. Concessionaire shall install and maintain fire extinguishers and
other fire protection and safety devices as may be required from time to time by any
governmental or other agency having jurisdiction.

18. Miscellaneous.

A. Concessionaire agrees that all its employees in and about the premises will
wear neat and attractive uniforms which are compatible with those worn by Park Board
employees or as Park Board shall otherwise direct, and all employees of Concessionaire will at
all times maintain a neat and attractive appearance, a professional demeanor and be polite and
courteous at all times.

B. Concessionaire will pay the cost of trash and garbage removal, except for
routine removal of trash from barrels.

C. During the entire time during which this Agreement shall be in effect,
Concessionaire will be responsible for all expenses in any manner arising from its duties and
activities hereunder.

D. All equipment or other physical objects in or about the premises shall be
safe, clean, in good working order, and aesthetically appealing in the opinion of Park Board.

Employees are required to park in the employee parking area as directed by the park manager.

E. Concessionaire acknowledges that there may be other concessionaires in
the same area.
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19.  Attorneys' Fees. Concessionaire agrees to pay all attorneys' fees incurred by
Park Board in any manner in connection with the preparation of this Concession Agreement, any
negotiations associated therewith, securing all necessary approvals therefore, enforcing any
provisions hereof, and any disputes or questions regarding this Agreement.

20. Concessionaire's Acknowledgement.

A. Concessionaire acknowledges it will comply with all beach patrol rules,
Coast Guard rules, and any and all city ordinances. The Galveston Beach Patrol shall have full
authority to shut down Concessionaire's operation if they believe, in their sole discretion, there is
a safety issue. Concessionaire acknowledges that there may be other concessionaires in the same
area.

B. There may be third parties having rights or claims of rights to the New
Beach, including, without limitation, the premises. Concessionaire acknowledges that it takes
any concession rights subject to the rights, if any, of those third parties. The development and
activities to be conducted on the premises may be subject to considerable restrictions, including,
without limitation, the Texas Open Beaches Act and the Texas Dune Protection Act. Park Board
will have the right but not the obligation to prevent others from establishing concessions upon
certain areas of the premises, to the extent that third parties may have rights in those areas.
Concessionaire recognizes that the concession to be granted is not an exclusive right to operate
the desired concession, and that other persons may attempt to operate competing concessions.
Concessionaire's rights with respect to the premises are granted by Park Board and accepted by
Concessionaire in "AS IS" condition and "WITH ALL FAULTS" and without any representation
or warranty of any nature whatsoever by Park Board. Concessionaire by acceptance of this
concession represents that Concessionaire has made such inspection and investigation relating to
the premises as Concessionaire deems necessary or appropriate for its purposes.

C. Concessionaire may not restrain or prevent the use of the premises by any
person. All persons shall have the right to use their own personal property and equipment in or
about the premises. Concessionaire may not interfere with any person's right to use the beach.

D. Concessionaire acknowledges Park Board cannot assure Concessionaire
that the beach will maintain its current configuration and that the beach is subject to erosion.
Concessionaire acknowledges that Park Board is not making any promise or warranty that it will
add sand to the premises or otherwise nourish the premises in the future. Concessionaire
acknowledges that Park Board may add sand or nourish certain portions of the beach and not add
sand or nourish the premises leased by Concessionaire.

21. Hours of Operation. It is a condition of this agreement that Concessionaire will
operate every weekend from March through September.

24.  Environmental Stewardship. The Park Board of Trustees of the City of
Galveston recognizes a shared responsibility between it and its concessionaires to act as a
positive force for the protection and enhancement of our Island’s natural resources. In this
important effort Park Board reaches out and partners with its concessionaires in the
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implementation of environmental stewardship and sustainability practices that can be applied to
daily business operations. Concessionaires operating under the jurisdiction of Park Board are
expected to participate in this effort and incorporate sound environmental practices that achieve
the overarching goal of protection, sustainability and enhancement of our natural resources.

IN TESTIMONY WHEREOF, the parties hereto have each caused this instrument to be
executed on this the day of ,2017.

Park Board of Trustees of the City of Galveston

By: Kelly de Schaun
Executive Director

Amy Simoneaux d/b/a Kokomo Sno Co.

By: Amy Simoneaux

Amy Simoneaux, Individually
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Business Plan

Kokomo Sno Co. Based in College Station TX is a mobile snowcone trailer designed to
sell snowcones to visitors and residents of Texas.

979-473-YETI (9384)

KokomoSnoCo@gmail.com

www.KokomoSnoCo.com

https://www.facebook.com/KokomoSnoCompany/

Executive Summary:

Kokomo Sno Co. simply sells the best Snowballs in the great state of Texas. Our
second year in business has been successful. Growing to areas with consistent high
levels of foot traffic will help reach our goal of 5 new mobile units by 2020.

Food Truck Concept and Description:

Kokomo Sno Co will become a regular household name and a daily stop for young
people and adults alike. Affordable icy treats will be

| sought after in the unrelenting Texas heat. With 30

. proven flavors Kokomo Sno Co will continue to melt the
hearts and win the taste buds of all comers. With our
previous experience we’ve learned what people look for
in their snowballs. Our pure filtered ice shaved by
trademarked proprietary equipment makes the softest
fluffiest ice in Texas. It's the softness of the ice that holds the unique handpicked flavors
that keep people returning. Our beach loving surfer Yeti and his minions of snowballs




are ready to make the island their new home. Our particular Yeti, Kevin, loves the
sounds of the beach including the oldies from The Beach Boys, Beatles, and pretty
much any song with the word “ice”. He won’t admit it but you will see him bouncing
around to “Ice Ice Baby”.

A)

Management Structure:

Owner/Operator Amy Simoneaux is proud to provide jobs to locals and will hire 5-7 part
time snowball baristas. Operating two at a time the staff will man 3-4 hour shifts. All
Staff will report to Amy Simoneaux directly. Amy has a current food manager’s license.
All staff will be required to maintain current food handler’s licenses. Additionally, staff
will receive training in customer service as well as welcoming and assisting tourists and
community members alike.



Product Line and Services:

With 30 flavors and an endless number of flavor combinations there will be no limit to
the choices of Snowball Kokomo Sno Co. will offer, as long as it's a Snowball. Offers
will also include water prepackaged and bottled by a third party for individual sales. The
Kokomo Sno Co. Trailer will also be available for private events and corporate functions
on a fee basis for time spent off site that will be compensatory to revenue lost from not
being at our regular location.

Sales and Marketing:

Kokomo Snow Co. has seen great success by using Branding Iron management
services to market snowballs to the masses. Regular offers of free snowballs to those
that sign up to our text club and social media platforms. The Text club announces
flavors of the week and recognizes regulars by requesting their approval for social
posting including their images. Reputation marketing will also be an important part of
the marketing plan, making sure Yelp, Google and other review based sites are active
and supported by management. Location on the seawall in Galveston is one of our
largest investments in marketing but not our only investment. Plans also include the use
of Point of Purchase marketing like sandwich boards, flags, & kites. Kokomo Sno Co
also invests in consistent branding of full vehicle wraps on all trailers. All staff are also
required to wear Kokomo Sno Co uniforms including but not limited to branded T-shirts.
Additionally experience tells us a strong social media campaign offering free product for
likes and shares, reviews, and photo opportunities is wildly effective.

No traditional media will be used for promotion of the trailer and no printed products will
be available to create trash for the surrounding areas.

Sales Projections:

200 unit sales minimum per weekend day and 150 minimum per week day. Two thirds
of our sales traditionally come in the form of small snowballs, but with our offer of $3
large refills we anticipate an increase in repeat business. Prices are $3 small, $4
medium, and $5 large including the refillable cup branded with Kokomo Sno Co. Cash
and Credit cards will be acceptable forms of payment. The project will only be
considered successful when it reaches a goal of $18,500 monthly revenue.

Appendix:
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Learn2Serve Texas Food Manager Certification Program

This document hereby certifies that

Amy Simoneaux

Has successfully completed the Learn2Serve
Texas Food Safety Manager Certification Examination
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Craig Douglas,Learn2Serve
Authorized Signature
1 www.learn2serve.com This is an electronic certificate which
! Effective Date: 07/06/2016 ] ‘ must be presented to your local Health
i " . Regulatory Agency for approval. Course
: Expiration Date: Expires 5 years from the effective date fees do not include any fees assodiated

. Certification Number: TX-045671 with receiving your food manager re-
certification or certification license.




